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Federal Acquisition Regulation 11.103

11.002 Policy.

* * * * *

(d) The Resource Conservation and Recov-
ery Act of 1976 (42 U.S.C. 6901, et seq.), as
amended, and Executive Order 12873, dated
October 20, 1993, establish requirements for
the procurement of products containing re-
covered materials, and environmentally pref-
erable and energy-efficient products and
services. * * *

* * * * *

2. At 62 FR 51230, Sept. 30, 1997, section
11.002 was amended by adding a sentence to
the end of paragraph (d), effective Oct. 10,
1997.

Subpart 11.1—Selecting and De-
veloping Requirements Docu-
ments

11.101 Order of precedence for re-
quirements documents.

(a) Agencies may select from existing
requirements documents, modify or
combine existing requirements docu-
ments, or create new requirements doc-
uments to meet agency needs, consist-
ent with the following order of prece-
dence:

(1) Documents mandated for use by
law.

(2) Performance-oriented documents.
(3) Detailed design-oriented docu-

ments.
(4) Standards, specifications and re-

lated publications issued by the Gov-
ernment outside the Defense or Federal
series for the non-repetitive acquisi-
tion of items.

(b) Agencies should prepare product
descriptions to achieve maximum prac-
ticable use of recovered material, other
materials that are environmentally
preferable, and products that are en-
ergy-efficient (see subparts 23.4 and
23.7).

[60 FR 48238, Sept. 18, 1995, as amended at 62
FR 44810, Aug. 22, 1997]

EFFECTIVE DATE NOTE: At 62 FR 44810, Aug.
22, 1997, section 11.101 was amended by revis-
ing paragraph (b), effective Oct. 21, 1997. For
the convenience of the user, the superseded
text is set forth as follows:

11.101 Order of precedence for requirements
documents.

* * * * *

(b) Agencies should prepare product de-
scriptions to achieve maximum practicable
use of recovered material and other mate-
rials that are environmentally preferable
(see subparts 23.4 and 23.7).

11.102 Standardization program.

Agencies shall select existing re-
quirements documents or develop new
requirements documents that meet the
needs of the agency in accordance with
the guidance contained in the Federal
Standardization Manual and, for DOD
components, DOD 4120.3–M, Defense
Standardization Program Policies and
Procedures. The Federal Standardiza-
tion Manual may be obtained from
General Services Administration, Fed-
eral Supply Service Bureau, Specifica-
tions Section, Suite 8100, 470 L’Enfant
Plaza, SW, Washington, DC 20407. DOD
4120.3–M may be obtained from DOD
Single Stock Point, Standardization
Document Order Desk, Building 4D, 700
Robbins Avenue, Philadelphia, PA
19111–5094.

11.103 Market acceptance.

(a) Section 8002(c) of Pub. L. 103–355
provides that, in accordance with agen-
cy procedures, the head of an agency
may, under appropriate circumstances,
require offerors to demonstrate that
the items offered—

(1) Have either—
(i) Achieved commercial market ac-

ceptance; or
(ii) Been satisfactorily supplied to an

agency under current or recent con-
tracts for the same or similar require-
ments; and

(2) Otherwise meet the item descrip-
tion, specifications, or other criteria
prescribed in the public notice and so-
licitation.

(b) Appropriate circumstances may,
for example, include situations where
the agency’s minimum need is for an
item that has a demonstrated reliabil-
ity, performance or product support
record in a specified environment. Use
of market acceptance is inappropriate
when new or evolving items may meet
the agency’s needs.
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(c) In developing criteria for dem-
onstrating that an item has achieved
commercial market acceptance, the
contracting officer shall ensure the cri-
teria in the solicitation—

(1) Reflect the minimum need of the
agency and are reasonably related to
the demonstration of an item’s accept-
ability to meet the agency’s minimum
need;

(2) Relate to an item’s performance
and intended use, not an offeror’s capa-
bility;

(3) Are supported by market re-
search;

(4) Include consideration of items
supplied satisfactorily under recent or
current Government contracts, for the
same or similar items; and

(5) Consider the entire relevant com-
mercial market, including small busi-
ness concerns.

(d) Commercial market acceptance
shall not be used as a sole criterion to
evaluate whether an item meets the
Government’s requirements.

(e) When commercial market accept-
ance is used, the contracting officer
shall document the file to—

(1) Describe the circumstances justi-
fying the use of commercial market ac-
ceptance criteria; and

(2) Support the specific criteria being
used.

11.104 Items peculiar to one manufac-
turer.

Agency requirements shall not be
written so as to require a particular
brand-name, product, or a feature of a
product, peculiar to one manufacturer,
thereby precluding consideration of a
product manufactured by another com-
pany, unless—

(a) The particular brand-name, prod-
uct, or feature is essential to the Gov-
ernment’s requirements, and market
research indicates other companies’
similar products, or products lacking
the particular feature, do not meet, or
cannot be modified to meet, the agen-
cy’s minimum needs;

(b) The authority to contract with-
out providing for full and open com-
petition is supported by the required
justifications and approvals (see 6.302–
1); and

(c) The basis for not providing for
maximum practicable competition is

documented in the file when the acqui-
sition is awarded using simplified ac-
quisition procedures.

[60 FR 48238, Sept. 18, 1995, as amended at 61
FR 39192, July 26, 1996; 62 FR 263, Jan. 2, 1997;
62 FR 10710, Mar. 10, 1997]

11.105 Purchase descriptions for serv-
ice contracts.

In drafting purchase descriptions for
service contracts, agency requiring ac-
tivities shall ensure that inherently
governmental functions (see subpart
7.5) are not assigned to a contractor.
These purchase descriptions shall

(a) Reserve final determination for
Government officials;

(b) Require proper identification of
contractor personnel who attend meet-
ings, answer Government telephones,
or work in situations where their ac-
tions could be construed as acts of Gov-
ernment officials unless, in the judg-
ment of the agency, no harm can come
from failing to identify themselves;
and

(c) Require suitable marking of all
documents or reports produced by con-
tractors.

[61 FR 2629, Jan. 26, 1996]

Subpart 11.2—Using and Maintain-
ing Requirements Documents

11.201 Identification and availability
of specifications.

(a) Solicitations citing requirements
documents listed in the General Serv-
ices Administration (GSA) Index of
Federal Specifications, Standards and
Commercial Item Descriptions, the
DoD Index of Specifications and Stand-
ards (DoDISS), or other agency index
shall identify each document’s ap-
proval date and the dates of any appli-
cable amendments and revisions. Do
not use general identification ref-
erences, such as ‘‘the issue in effect on
the date of the solicitation.’’ Contract-
ing offices will not normally furnish
these cited documents with the solici-
tation, except when—

(1) The requirements document must
be furnished with the solicitation to
enable prospective contractors to make
a competent evaluation of the solicita-
tion;
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